52 3/12/68
Memorandum 68-18

Subject: Study 52 - Sovereign Immunity (Plan or Design Immunity)

Attached to this Memorandum are three exhibits:

Exhibit T - Note from Hestings Iew Journal criticizing the

California Supreme Court's interpretation of Govermment Code Section
830.6 dealing with immnities for injuries resulting from the plan
or design of public property.

Exhibit I - Decision of California Supreme Court in Cabell v.
State.

Exhibit III1 - Decision of Californlas Supreme Court in Becker v.
Johneton, 67 A.C. 187 {July 1967).

You muet read the attached materials for an understanding of the
problems presented by Government Code Section 830.6.

The staff belleves that the court has correctly interpreted the
intent of the Commission in proposing and the Legislature in enscting
Government Code Section 830.6. It was intended that the immunity pro-
vided by Section 830.6 should exist even if it has become apparent that
the property is in a dangercus condition, even though the disgsenting
opinicn and the law review note take a contrary view.

The justification for the immunity is this. If the shower glass
involved in Cabell was not part of an unreasonable plan or design
when installed, the public entity should not be required to replace all
the glisss when it becomes apparent that 1t is dangerous and safety
glass has been developed. The decision on whether to expend public
moreys to replace the glass is one that is made by the Legislature

when it considers the budget for San Francisco State College. {One
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can argue that the Legislature should have this freedom of cholce only
if it determines that the cost of replacement exceeds the benefit to
be received, that is the cost of the inJuries that will occur if 1t is
not replaced. If this view 1s taken, liability should be imposed, at
least in this type of case.) If the road involved in the Becker case
was not part of an unreasonable plan or design when the rcad was con-
structed, the public entity should not be compelled to bring the road
up to modern standards when it becomes epparemt that it 1s dangerous.
The decislion whether to improve a dangerous road or to construct an alter-
native road or to expend the moneys in improving another road is the
kind of policy decision the Commission left to the governing body
concerned with the particular project. If the citizens in the area
wish to have a particular road improved to bring it up to modern
standards, they should make thelr views known to the appropriate
governing body or take other action to require the public decision
makers to correct the substandard rcad.

Cn its facts, however, we believe that Cabell is incorrectly
decided. It does not seem an unreasonable burden on the public entity
to install safety glass when the substandard glass is brokem. 1In
Cabell, the shower glass that injured the plaintiff had been recently
installed after the glass in the eame shower had previcusly broken and
injured anotber student. As = minimum, the statute should be amended
to incorporate a requirement that when substandard materials are re-
placed they should be replaced by materials that meet modern design
standards. In addition, the immnity may not be appropriate when
applied to a facility such as a college dormitory. How many students

mist he killgd or injured before the dangercus gless will be replacedt
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Perhaps the rule suggested by the dissenting opinion should be adopted
for all cases.

Hotwithstanding our view that this immunity should be reexamined,
the staff suggests that actlon on this section be deferred pending
consideration of the section in the course of the inverse condemnation
study. We will necessarily consider the plan or design immnity in
the course of that study since inverse condemnation liability creates
a substantial loophole in the immnity provided by Section 830.6.

The law review note refers to and relies on the cpinion im the
Douglas case. The court granted a rehearing in this case and revised
the opinion to delete the language relied on in the law review note
and to substitute a brief statement consistent with the Cabell case.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memorandum 68-18 ., EXHIBIT I

SOVEREIGH LIATILITY FOR DEFECTIVE OR DANGER-
OUS PLAN OR DASIGN-CALIFORNIA GOVERNMENT
CCDE STCTICH 2027 o

In 1983 the Califormiz Legisizture enacted the Tort Claims Act.!

CGovernment Code sectinns J26-40.6 govern public lizhility for danger-

ous or defective condiiions of public property. The definitions of

dangerous condition and of puklic property are found in section 830,

while section §33% provides the bosis for and the requisites of liability.

_ The Government Code spucifies a number of immunities, one of which

is found in section 830.6 <oaling with immunities for injuries resulting

from the plan or cesiza of public property. Code section 830.5*

provides: o0
Neither a public ontily nor a public employee is liable under this
chapter for an Bjury caused by the plan or design of a construction
of, ur an improvement Lo, pubiic property where such plan or design
nas been appraved In advance of the construction or improvement by
the legislative body of the public ontity or by some gther hody or
employee exercising discrstionary authority to give such approval or
whore sueh plon or design is prepared in confermity with standazds
nroviously so approved, if the trial or appeilate court determines that -
there is any subsiznticl cvidence upon the basis of which {(a) & rea-
sonable pilbiic empicyee could have adopted the plarn or design or
the standsrds therelor or (@) a reasonable legislative body or other
hody or employoe couid have approved the plan or design or the
standards thereior, . -

The purpose of this note is to examine the legislative background and

1 Cal Stats. 1964, c¢h. 1681, § 1, ot 3267, contained in Car. Gov't Covk §§
510-986.6. . ‘
¢ Car. Gov'r Conx § §30 provides: ) _

“({a) ‘Dangerous condition' means a condition of property that creptes &
subsiantial (as distingeisned from a minor, trivial or insignificent) risk of
injury when such pueperty or adiacent property is used with due care in a
manner in which it ir rensonably foreseesble that it will be wsed. :

“(p) ‘Protect azsinst’ inecludes repairing, remedying or correcting & -
dengerous condition providing safeguards ageinst a dangerous condition, and
warning of a daagerous cendition. -

“(e) Property of a public entity’ and ‘Public property’ mean the real or
personal property owned or contrelled by the public entity, but do not include

. easements, encroachments angd other property that are located on the property

of the public entity but are not owned or controlled by the public entity.”
© 3% Car. Gov'r Cooz § 833 provides: '

“Except as provided by stoiute, 2 public entity is liable for injury caused
by a dangerous condition of is property if the plaintiff establishes that the
property was in 1 dongerous condition at the iime of the injury, that the
injury was preximately coused by the dangerous condition, that the danperous
condition ereafed z rensonahly forcsccadle risk of the kind of injury which
was ineurred, and that cither:

(a) A negligent or wrongful act or omission of an employec of the
public entity within the scope of bis employment ereated the dangerous con-
dition; or

{h) The mublic entity »ad aciual o constructive notice of the dengerous

econdition under Scetion £25.2 22Tciont time prior to the injury to have
t1e dangerous condition.”

token measures 0 proicet araing
4 Oan, Govr Coos § 8256

[584]
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policy of section 820.6, and to iaguire whether recerd judicial treat-
 mnent of the section is commensurate with, or in NCess i, the appar-
ent lapgislative intent. ‘

Judicial Treeiment Prior to 1883

Under the California case law pricr to The enreiment of section
830.5 in 1883, the State wes held liame fov & danzerdhs condifion
regardless of its having had mo ogporiunity o sumedy the condi-
ticn® While ihe mere possiblity ihas pubile property could have
heon made safer by other means was nol suiicient io hold the
Siate liablef the court made it clear in Prit narvd v Sully-Miller
Contracting Company? that, whether or not tac runicipality (City
of Long Beach) had notice, it would be held lable when, in accord
with an original plan, a dangercus condition nad resulted. Thus
_ impliedly, even though a design might have Leen Teasonable when
it was approved by an administraiive decision, if 2n injury oceurred
vears later, the entity could be held iiable on the basis that it had
created a dangerous condition. It is probable that cases such as
Pritchard® prorapted the legislature o enact section 820.6. ‘

Public Policy Behind Section 350.8

The policy and theory underlying section 830.6 were oxplained
by the California Law Revision Cotmission as fcllows:

Thore should be immunity from lshility for the plan or design of
public construction and improvements whore the plan or design nos
been approved by a governmental agoney exereising diseretionary
authority, unless there i3 no reasongble basts fo2 such epproval. While
it is proper to hold public entities liabie for imjuriss czused by arbi-
trary sbuses of discretionary authorily in nlonning irasrovemants, to
pormit reexamination in tort litigetion of pavticular diseretionary
Jdocisions where reasonable men may differ 2s to how the diseretion
shoulc be exorcised would creata too great 2 danger of impolitic inter-
feréncce with the freedom of decision-makiig by those public officials
in whom the function of making such decisions has becn. vested.?

Numerous policy arguments have been cdvanced in support of sec-
tion 830.5. %: has been s2ic tnat the provision renresents an attempt
by the legislature, by providing speciiic immunily, 6 keep public
liability within ascertainable iimits.!* An entity may rot have an

(e 55} Fackrell v. City of San Dicgo, 26 Cal 24 188, 208, 157 P.24 623, 630
15435), ‘

¢ Beleher v. City & County of San Francisco, 89 Cal. App. 2d 457, 463,
158 P.2d 955, 999 (1945).

T 178 Cal. App. 2d 248, 2 Cal. Rptr. 830 (1850). The court said: “The
ciomerts of notice and failure to exeveise reasonabie diligence ordinarily arve
essential to skow culpability on the pert of the city but where it has ifself
created the dangerous condition it is per sc culpable and nolice, knowledge
and time for correction have become false guantities in the problem of Habil-
ity.” Id. at 258, 2 Cal. Rptr. at 836 {empnasis addady. .

5 YTor siniler cases, sce Fackrell v. Ciiy of San Diego, 28 Cal. 24 186, 137
P.2d 625 (1945); Wise v. City of Loz Anyeles, § Cul. App. 2d 2364, 40 24 1122,
rchearing denied, § Cal. App. 24 364, 367, 50 2.2d 1075 (1835).

_ 3 4 CaL. Law REvVIsTON Conem’'s, REroRTS, RECCMMENDATIONS & STUDIES
£23 (1563). :

10 Hink & Schutter, Some Thoughis on the Americen Law of Govern-
mental Tort Liability, 20 Rurcees L. Rav. 710, 742 (19€8). L
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agequate budget to meet the demands of sporadie liability from
lawsuits it has lost.™ 1t is thoughi that the spirit of public employees
may be so dampened by tareats of lawsuits that programs urgently
needed by the geners! pudblic would not be developed with antici-
pated promptness.™  Furtherracre, it has been contended that to sub

mit the issue of negligonce ‘o a jury would as a practical maticr,
“make the public entity an insuror despite the best efforts of respon-
sible officials to eliminaie cvery known condition posing a reasonable
prebability of injury.l

The iegislature, thorefore, scught to protect the integrity of the
governmentol decision prosess in ihe areas of planning and desien,
Iunvare improvemsanl, and construciion of oublic property. Stated
othorwise, the obicctive of e islation was “to locate the speeiti
boundaries within wn i

% tert Linnility may be imposed upen public
enities without unduly frusirsting or interfering with the accom-
piishmen? of the other cocepied cnds for which the entities exist.™!
In iis constrnction of seciion 8205 the Califormia Supreme Court has
recegnized the need to prolect the publie official’™ but in doing so
taz court may have granied breadar immmunity than was intended by
the fegislature or thaxn is consisient with public safety.
Judicizl Trealmeni of Scctian 370.5
Two recent Colifornin cases which fHustrate conflicting ap-

roactes to section £30.6 are Cabell ». State'® and Douglas v. State.”7
In Cabell. notwithstanding ine Siate’s having had netice and oppo:-
unity to remedy a dangarous concitien, the supreme court granted
the State immunity.

While Cabel! was residing in a San Francisco State College dormi-
‘ory, he reccivad sericus injuries when his hand slipped through =
ouening.  The glass was not of the saieiv
variely, but hac heen approved in 1837 when the original design for
siate dormitories hed Soo anepied. The deor recentiy had been re-
placed with the same guatite of Zizss following a similar mishap in-
voiving ancther siudens addilion, 2 lavatory deer en the samoe
feor a month carlicr sud s&vatory deor on another fioor the Drevi-
ous yvear had boa ‘nze 2oy contact with students’ hands caused
the doors to breats!

The iriel court sustained the State’s motion for summary judg-
ment. On review the intormediate court overiurnad the summary
rroceeding srd neld the Sizte labie, declaring, “While section 8305

{3

ynsh, Some Problema of o Sovereign Without Immunity,
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Legislative Intent

.%cco*n'cc.nyinfr section 8306 is a L dxicm Cornmission Com-
ment, As 2 general] ruie only the L o Commitice Ccm;.;-...;-,s
are vahd sourges for legisletive inte "a: L' © e Seasle
on the Judiciary and the Asserably Comiiice on ays ant Meuns
mrmah;.r adopted the Law Revision Comments us fndicaiing iegislu-
tive intent®® The germane commant orovices Jhai iac bmmunily of
section 830.5 is to be similar te the immuniiy doscribed in the New
York coase, Welss v, Foze
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v Cabeil v, State, 35 Cal, Rptr, 383, 357 {1963), veewted, 87 AC, 174, 430
P2z u-z. 60 Cal. Rptr. 476 (1587).

¥l g7 AC. ol 178-78, 4530 P.2d 2% 37, 40 Cal. B
22 Beeker v. Jonnston, 7 AC, 157, 430!
illustrazes ihie extrente o which the court wils :
the original date of edoption provides Lo slanduvd v
ai g present known dangersus condivion
County, a cross-dofendant, Dacker alu
nainlain a couniy hx,;:‘r'v'ay in a safe
dents; the higiavey was admittedly in o
had notica of the condilion; but shers wis no 1.2
approval of the hizhway dasizn, Ju‘}' 1%, 1%ET
in the same (ix.sz;;n antil the accifent in 1003 A
evidenca, wnzca 1.1'c.er secuinn 830.8 is nooogss

sir, ol 2T,

25,05 Do Q. 485 (1667

. s- Cuebeil L-“.t
annh.oness
SCETLENLO

e
g

:-i

nass of the orifinal design, rovealed Showny was b....;. nOTES
and bhupggics woveisd the rosd a2t ¢ 21 wolorn tho sdwent of schcols,
shoppmg ccn:c:s and homes threvgnoay the inmaed tat
was allowed to ignore signilicant céz:::;;c' A cenditions wilcl i the
u'yprup‘"lgtcﬂ.ccb of the }‘..ghway degign i g zeds of sufely.
The Btate was allowed to ignoce a seri Cidonis & i nrisz it

¢ ihe oxisting dangerous condition.

23 Cobell v, State, 67 AL, 174, 179, 280 P2 &4, 37, 60 Cal. Rotr 47§,
479 (1867

H A Va *: ALSTYNE, CALIFORNLA Goveanmizyian Tons LiasmiTy 120 {Cal
Lont. Edue. Bar, 1664).

ne TO63 .Touax 1L OF THE SsNate, Tez. Sess. 1888 1I00 JOURNAL OF THE
AsSsEMILY, Reg, Segs. 5430,

. b
26 *Tha immunity provided by Section &2 to an irmmuniiy
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In Weisy v, Fote™ piainiill olleged that because the City of Bu[—
falo ncg‘iigcnﬂ}r designed frolfic signals, e had sustained injuri 1n
an automoniis collis on. “e“mmng the negligenee in the dC“l"”‘l
court held in faver of the eity in deicrence to a ]onrf-cmgohe ed Lra-
dition of no"nmencv ence wit 2 the “ordinary performance of planning
functions &y the oificials to whom those furctions wefe entrusted.”™
But more significantly, wiilc aiso finding that there hed ooc“ na
revious accidenis or changed conditions such as would I‘J‘JE alerted
“he city tooa defective cenfidion, the court ohserved that “Tijt is
proper anc necessary to hold vnumc.sa ities and the State lable for
injuries arising out of the da y-by-day operations of government, for
ihsmncc, e ::arc.m variely 'n*urv resulting from the newbgcm main-
fenance of a n.gn'vﬂ} 2 Judge ram in distinguishing an
ezrlier ceczsmrv“ ur—-(lP it clear that olthough the State would be
immune for the pian or ccsag“z function, it would be subject to a con-
tinuing duty io ,,_cw Dum-c property safe:

(It 382 tho rale 4het having planned the intersection, the Statc

was under o conti uly Lo review ifs plan in the light of its

aciun! operation and L ihe proof established a breach of such a
; iy, *he court considered, as sufficient to demon-

o {air's confinuing obligation to maintain the -
afety of the hittwage, cvidenee that physical condilions had changed

al the wtcracrmn and that 2 number of accidents had veeurred afier

“he giop sitn hod o removed. In the case before us, however the

situniion s guitc different: there is no showing that the continding

cbligntion which rus on the municipality was vielated. Thore is

ne preof ¢itider of ¢ coc canditions or of aceidents at the intorsee-

tion which wovld have required the ¢ty ‘e modify the signol light

“clearance interval "

Thus, the opinien of the N vew Yor:\ court resolves a fundamental
conilict. Iy preserving the policy of noninierference mm puilic
planming, it inm u.C‘: thay the discretion of governmental officizls may
be free_.y enercisen. Dot the case alse stands for the compw. CrtaTy
ccunclus‘m that a s tate zy be liable for negligence in the aperation
of an approved ,) lan sfier the state has had adequate notice of an
unsafe ¢ondition.

U waould:
nrineipics of :
dicd 2o grounds
alter & serize of similn

o

occured
qe Stahe b;a ac,'-"l notice of the

that nas heen ;-'-'""'f,od oSl
Sae Wei
Can.

f:""-ic"‘} deeigion to pubile entities in New York,
Y2 BT 200 NOY.8.24 485, 167 N.ESID §3 (15800
levizion Comm'n Commend,

fe 63, 200 \'"S‘?Q 00 (1253).
:.L 53, 200 MY 824 at 411
2t 5563, 203 \ Y528 at 413
oo Maw Werk, 308 WY, 491, 102 N.E.2d 56 (1531,

iC, IC'F Z\.:.?"‘ at 87, 200 XY.5.2d at 415,
1050 Term, 10 BurraLe L. Rev. 48, 208-10 (1060}
= there eny nuestion that the State is liable [or the
wees on lhe muvely eperatienal level. . .. A municipal-
: "rs sty ct- in a reasonably safe condition
r sibor 1*'1{5 auty to plan intersceiions
o ::_1_:.—1 whern it Is shown to be unrade the
o sce 25 Conwerne LQ. 265 (4950,

negligene
vy owes e
or travcl.
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danger; and the S:iate failed o correct iz larly,
the maajority disr egardcd the Weiss decision DY 1 fant lavmunity

under section 230.6 attaches with respect Lo “o- rasudine raain-
tenance of public property,”*! whereas, the New Tors couvl had pre-
seribed liability for cangerous condilons In ‘L.;xy-;;y-éay mainien-
snee.” %

Given the appareni legislative infen: to afopt the Teasoning ol
Weiss v, Fote, which is still followed in New Yorn, ™ it iy interesting
thet the I"‘;.JO“I ty in Cebell did not merniion Weiss but instead rolied
upon the views of Professor Van Alstyne:

The reascnableness <f ac.cpuon or approvei of ihe design, nian, or

sizndards is rn..dsun.d ag of the Hme iac anc@lidn or approval
prownred, A pan ar desizn now judged 10 nave beon reascnable

when sdopled is not actignable even twousl i f:v_k,cqvc naure
.ls o n.,dered wholly unrecsonabie under prasent clreumstances andl

congiilons At
While the Professor’s opinion is of coursc oo utled o grogy rospect, it
must be observed that his views were neiiher zaodonca a7y judicial
authority nor reilective of the legislative inteni Jound ia :He com-
mernt to section 830.8.3%

e

s+ Cabell v. State, 67 A.C. 174, 178-70, 430 P.Zg 24, 37, ©0 Cal Hptr. 478,
479 {18347},

s4 fd. ot 175, 430 P.2d at 37, 66 Cal ‘v:m. =5 -.J

5% 7 MUY at 585, 167 N.E.2d at B3-85, 200 N.Y

wi In elarliieation of Weiss, subsequent New ‘!"r.-:
the same principles of Habliny., In Waide w 1
NY.S.2d 1007 (Gt CL 1064), the eourt reniliom
maintmance o oneration, afier holding thatl e 2l
of piainti{l's centribatory mﬂnber.c-... ’:c Tour. HLi
that . . . the Siate does nof have ihe LG“‘L‘
dosign, to eontinually search for better and cve and to reake thosd
alrcady conctructed better and safer whers 12, a1 380, 230 NY.S.Zd
at 101i. In Natina v. Westchester CO""T} Park C.o.,.r-n 45 Mise, 2d 3T,
368 NY.S.2d 414 (Sup Ct. 1964}, the con tu-i on thui the state has o duty to
keep its propesty safe was supported when the courd }abe}ec‘. o case, with no
prior accidents nor eny ciende i:: ccnditic: as “an sivemnt o gel B ‘ycrm toe
purvil.w of Weiss™ Id. at 573, 262 N.Y.524 at 418, This iutk of notiee situs-
tton weos distingrishied from the .ia‘oialhy aitoching o cv.;vd:‘y oncration of
government fzeilitics. Where the state fulfilied 3 ! ‘s leoo
property safe, by testing periodicelly w0 insure mal iowas
working proporly, it was within the zeope of ihe imaiuimiy i
Squa'.aruo v, State, 34 Mise, 24 738, 229 NY. U,Zu 340 (T CL. :.532}.

w1 Cabell v, State, 87 AC. 174, 177, 436 TLid 34, 2§, &o Cou Hpir, 476, 478
{19671, quoting A, Van ALSTYNE, Cuu"amm Governanyial TosrT LIABILITY
556 (Cal Cont. Edue. Bar, 1964).

34 Accepting the reasoning of Weiss o. I‘o e, il is .,“.-
court misinfrepreted Professar Van Alstyae's siziemen.
Weiss that if t.e public entity had no nstice of the du
reasonabloness of the condition would be judged 48 O
even though the aangc;m.s eondition vias w nt,“y o3 s FReRTs Sales
concitions. It is interesting to note that Prolcssar Vi
seoreh consuitant for the Law Revision Covamission, ¢l
reasoning of VWeiss in a discussion of liabilhy for 1ok
regulations or precavtions. In thiz arex of pc.dcas:: moosuid, YIn the
shsence of known physically dangerous or delfective pro Uaditlms—-—
with respect to which negligent failures 15 remacdy or w”n nave lozg boe

ave reiteratod
e 2@ 385, 255
iy nossibie for
; Aot lable beczuse
. iz a0t o say
Lo 1o resh 'dy 0 Te-

Y
e

:..L WSS
u, ot

o




THE HASTINGS LAW JOURNAL Vol 19

(41}
L
(=)

Weiss, as contended by Appellant in Dougles, is
an official gloss upen the Intentions of the draftsmen of the new code
provision ... . Thus, the similarity between Weiss ». Foiz ond
Government Code Scciion 5305 derives from their commorn, central
concern with an instilutional problem, namely, tie demareoiion line
wetwern Une execviive and judicial spheres in reladion ip professional
decision making by engincersd? _
The Weiss rule endeavors to guarantee. an uniettered environment.
in which experts can plan snd design public property, by allowing
experis the ireedom o conirive scnemes for {uture construction
and improvements of state property; simultaneously, it atiempts to
promote public salety by impasing a continuing duty to inspect and
remedy dangerous conditions of state property. Accordingly, it is
submitted that the California Bupreme Court sheld have ayplied the
principles of the Weiss case to (te {oeis in Cabell in its determination
of thae immunity under 230,6. Aclowing a determination of the neg-
Jigence issue would have been more consistent with the expressed
iniomilon in the cornmani, TFresenily, California furnishes the designer
of pudlic properiy it ~n unfefiered environment, but what of the
complementary cuty o rrovide safe public property?

An Alfernative io Crbell v, Stalc

In Douglas v. Staie'® the plaintiff brought an action against the

. State for injuries suffered by him in a coilision occurring upon a

- public freeway. The besis ol plaiatiff's claim was that the State, by
its negligent design of the highway, had created a hazardous condi-
tion. Tre court of apneal for the fourth district, in- an opinion by
Associate Justice Whelnn, developed an approach to section £30.6 that
is similar to the view expressed in Weiss. The State would be ex-
cused {rom liability fcr the reasonable adoption of a plan or design,
but it would encounter Bability for a breach of the continuing duty
to maintain and operate puhiic property in a safe condition.

According to Douglas a dangerous condition resulting from an
executed design woulc be goounds for liability, provided that the
State had adeguate notice of the conditien® The court distinguished
two classes of liabilily: one based unon the design and another based
upon the placing of the dasign into oporation.® Liability of the latter
cafegory is preaicated upen a continuing duty to operate the design
in a safe manner.

As viewed by Justice Whelan, scction 835 of the Government
Code provides the Iimils and conditions of liability for dangerous and

actionabic under ih Liability Act—it would scem that the New York
eourt's rexsoning {i sz v, Foted constitutes a persuasive basis for reject-

ing liakility for mu
at 442-43, Impliodiv th
such nonfeasznes when 4
here would confer lind
dangerous pubiic props

3% Appelionis Closing Drief at 4-3, Pouglas v. State, 253 AC.A. 477, G0
Cal. Rptr, 894 {1007).

0 252 ACA, 477, €0 Cal Rpte. 694 (1967).

11 Id, ot 283, 60 Cal, Bpir. ol 25,

42 1d.

Can, Law Raviszon Comms, supra note 13,
» Van Alstyne would condone linbility for
v nag knowledge of the danger. If motice
- sheuld # not have the same effect for
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is not patenily defeclive as a matter of law. = i s pra Cth.al
result, Douglas serves s an exempie of & ¢ase In v.rhin ine Siate

was not lisble. The court found thai picfntif failad o prove +"'1'*
e freeway design was demonstrably dangercus in ;Ls oneraiion.®®
Flaintiff proved no facts to suppor: aciuzl or conslruciive nptics
Ee was left with only the allegction of an inhenn‘: derect,’™ for

basis for approving ihe ori ginal
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e 253 ACAL at 488, [‘.D Cal. ZAptr. st TOL
:1H Id
47 Jd. o £53-89, 60 Cal. Rptr. at Y0L
i3 252 XA, at 430, €0 Cal Eante, o 703,

i Justice Whelan distinguished “innerent hazerd” from “'demon at*'able
hazard,™ the former being a “possibic innale bu. u}dlscoveved hazasd in an
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which seclion 820.6 provided immunity in view of the prior reason-
able approval.

Justice Whelan’s approach in Douglas is not unlike Cabell’s argu-
ment that the State, aiter approving a plan of design had a duty to
“mainiain” publie property in a safe condition."® One difference which
may be significant is that the Douglas view is not suscentitle to the
serantie argunent made by the State in i%s answer to Cabell's peti-
tion for a rehearing in the supreme court.™ There, the Stole argued
that its duty ic “maintain” pudlic praperty was fullfifled by preserv-
ing the properiy in confommity with the original plan or desicn.™
If that design wrs shown to be dengerous in its operation, the Siate
might nevertheless “meintain” it zecording to the approved specifi-
cations. Tids latfer argument clearly subverts the spirit of Weiss.
While it would only bz comizeture whether the supreme court gave
credence ¢ the Sinic’sasgumens, i is clear thot the eourt disregarded
the principle in Veiss pertaining to 2 continuing duty ‘o keep prop-
eriy In an operadln, saic condition.

The Douglas apwrozch, sworied by authority in other jurisdice
tions would erlallish ne now Hohility for governmental agencies in
Caiifornia; 14 would correspond Zo thie apparent intent of the legisla-
ture. Such an epproach wewd provide Lability for a breach of a con-

approved design,” and the lziter being “a hazard that has been demonstrated
in the use of an imprevement exeeuted sccording to the approved dosign.
2582 ALCA. at 485, 62 Cal. Tinir. at 699, ’

87 AC. at 178-79, 430 P.24 at 37, 60 Cal. Rpir. at 479, ®

it Siate’s Answeor io Pelition fur Rehosring at 3-Z, Cabell v. State, 67 .
AC, 174, 430 P24 24, 80 Crl Foir. £76 (1567).
= Id.
Pierce v. United Siaies, 142 F. Supp. 721, 731 (S.D. Tenn. 1235), "Once
the decision wns mads o construct subsiztions and bring in power, all of
the discretion reguired as already boen exercised . . . . [Ilt became the
duty of the governrmont and its agents and eminloyees to oxercise due eare jn
carrying oui ihe progeam decided upon’ In Porrott v, Bennett, 94 Conn,
533, 541, 109 AL £02, 08P (3920), where plaintiff alleged the negligent con-
struetion and mairiensnce of a highuay, it was said: “The court should not
attempi to centro: ihe dzeislon of the municipal autherities in their choice
of a plan of pubilc imprevemeni. It should not penalize an error of fudgment
c .. Bat s should haid {he municipality liable for the continued operation
and maintenarce of the improvement under the defective plan after it had
reagonable notiee of the Jefeet and of the imminence of the injury” In
Johnston v. Zast Rioline, 405 Il 460, 455, 91 N.E.2d 401, 404 (19507, it was
sadd: “A municipal corporation zots judiclaily or exercises discrelion when
it selects and adopts 2 plan in ihe making of public improvements, but as
s00n as it bogins to carey out (i plen i acts ministerially and is oound io
see that the work is done i1 a rossonchiv safo and skiilful manner” Fuorther
sunport is found in Paul v , 228 Minnm. -284, 274, 37 N.W.ad 227, 433
(12403, where the court said thal the =dopiion of the original plan was
immune frem Iiability, bui that ater the plan had been executed the city
L reasesably safe condition.  Reecently, the
sannn v, City of Milvraukee, 235 Wis, 24
1rET), stated: “Lawiully authorized pro-

it

t

jury second
2 mairiein a

il R
wiliy,
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tinuing duty to operate in a safe condition, wheiler tae defeesive con-
dition zrises from the daily use of governmenti property or Irom a
structural defect of the property.

Conclusion

While the Law Revision Comraission was conducting the siudy
on sovereign immunity it received many leiters from disirict attor-.
neys and other concerned parties throughout the State. Although
various parties were opposed to state lability {or diverse reasons, the
minutes of the Commission’s meetings as well os the communications
from interested parties clearly disclose that they assumed and ac-
cepted impositien of some labiiily for the cesigned and approved
construction and improvemenis™ A few parties expressed particu-
lar apprehension of liability arising from en unexpected event (e.g.,
an extraordinary flood).®s  As 1o such fears an approach to section
830.5 consistent with Weiss would profect ihe integrity of the reason-
able design decision, while the traditionzi process whereby the jury
weighs the relative risks and burdens in 2 negligence case would
eliminate Hability for the unforeseeable event.

One purpose of the specific jmmuszities in the California Tort
Claims Act was to eliminate unisunded litigation and the expense
which would acerue from speculative litigeticn if the terms of im-
munity were generaliy stated®® ¥ei, it wouid be unreasonable in
view of the comment to 830.6 to expect 1nat the claims of all litigants

o1 Letter from Califorriz Deparimern: of finanee o Culifornia Law Re-
vision Commission, June 7, 1062, sttached w6 Momorandunt 48 of the California
Law Revision Commission, 1862 (unpublished memorandum in the ofilice of
the Califernia Law Revision Cormmission, Seboo. of Lew, Sloaford Univer-
sity): “Seme state properiy is seguired, Improvea and meiniained for use by
members ¢f the public who are expressly or impliecly invited o use pavticular
arcas of sush state property for sueciilad purposes. . . . aighways, coleges,
hwospitals, parks, state office buildings. The Stte, in common with other
properiy owners, should operate and maintzin such properly so as to arovide
yeasonably safe places for proper use oy those who are inwited to use such
property.” Letter from the League of Californis Civies io the Californiz Law
Revision Commission, August 2, 1862, aituched ¢ Mermorandum 46, at 2, of
the California Law Revision Comunission, 1032 (unpubiished memcrandam
in tho office of the Californin Law Revisicn Coramission, Scheol of Law,
Stanford University): “It would sopear desiveble ic limit Eability for negli-
acnee of public officers and employees 10 reaintancncs. . . . Imposing liabilily
for design would, in our opibion, result in an simost compleie inability 1o
pinpuint individual responsibilties.” In Minutes of the California Law Re-
vision Comnission meeting, Scptember 21-22, 1882, on Iile at the office of
the California Law Revision Commissien, School of Law, Stanford University,
at 11, “Liabitity will exist under section §30.5 becatise of the Improper per-
formance of some functions.”

55 Leiter from County Counsel of Los 4xgetes Couniy to Czlifornia Law
Revision Commission, September 28, 154%, sttachod to Memorandum 63 of
the California Law Revision Commission, 1562 {unpubished memorandum in
the oifice of the California Law Ravision Commission, School of Law, Stanford
University).

56 Spe Minutes of the Cslifornmiz Lew Zovision Commission meeting,
November 10-11, 1961, at 27, on file at {he office of the California Law Re-
vision Commission, School of Law, Stanlord University.
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i be silenced. Tarough the enaciment of £30.6 it was recognined
¢ Blote s nol en e .ol footing with private entities and should
srmunitics, The fauliless citizen, however, stould nol
'"’mo.&t r"*ww' for injurics received after the publie entit}_‘
ave nature of its property anc foiled 1o remedy
i of prior approval of the plan. There
for plan or design; an in tvidual must
een in ol enser to table his clabms ¢f negiigence and re-
SATOYY FOUTeSS.
pn represents o determination that the werth
ol wlans or designs spnroved upon rea-
enr.ler dete, outv.mf;‘ns the “0‘-'00n<:ib‘ itv 1o
3 <0 & eitizen who through no fawlé of his ovn
ovn dengerous condition of wublic Property.
<oon not merely Up o delicate ‘*..\Iancc Batwroen

—
'13'\" sorac impmunities i

two valic wpolicies; i1 abrogales the policy
hol e state must R Vhodd maa]v saie bremmm’ Ior its citizens.

The :‘a“ounm ol 5, JMote as implemented ard made work-
n of 530.6 in Douglas v, State shouid be.
id attach by reason of the Influre fo cor-
ol the adoption of ..he vlan. The plun or de-
'3 realy, should not be thrust into ne*netui‘w-
niowed to use the shieid given io he archi-
When the State mainizins [oporates wilh
it should not be allowed to r-xsrefl'ard ihe

John Michael Reclor®

{ at 7, Cabell v. State, 67 A.C. 1T, 420 P.2d 34,

. Gacend Yeor Cinss,



